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IN THE SUPREME COURT OF MAURITIUS
(BANKRUPTCY DIVISION)

In the matter of:
The Insolvency Act

And

Airway Coffee Co. Ltd
(hereinafter called the Company)

And in the matter of:
1. Airports of Mauritius Co. Ltd
2. Airport Terminal Operations Ltd

Petitioners
v.

Airway Coffee Co. Ltd
Respondent

Judgment

This is an application for a winding up order against the respondent and the appointment 

of a provisional liquidator, namely Mr. Y. Thacoor.

In  the  application  it  is  averred that  on 3 June 2010,  the respondent  entered into  a 

concession/lease  agreement  with  the  petitioner  No.  1  and  on  17  December  2012,  the 

respondent entered into another concession agreement with the petitioner No. 2 for the rental of 

premises at the SSR International Airport for the operation of Food and Beverages services.

The  respondent  has  persistently  failed  to  pay  the  concession  fees  payable  to  the 

petitioners.  As at February 2015, the respondent was indebted to the petitioner No. 1 in the 

sum of  Rs  30.7  million due as  from July  2011 and to  the petitioner  No.  2,  in  the  sum of 

Rs 28,184,014.07 due as from September 2013.
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The respondent has failed to pay the sums owed to the petitioners and on 14 February 

2015, the petitioners have each caused a statutory demand to be served upon the respondent 

claiming the abovementioned sums due to each of them.

The respondent has failed to comply with the statutory demands and further, has not 

made any application to have the demands set aside. The respondent is accordingly deemed to 

be unable to pay its debts.  On 18 March 2015, leave was granted to the petitioners to enter a 

winding up petition against the respondent.  Hence the present application.

In its reply the respondent has averred that it is disputing the debt allegedly due to both 

petitioners and it  has put  forward several  reasons in  support  of  its stand amongst  which a 

counterclaim  against  the  petitioners,  a  claim  for  interest  and  an  arbitration  clause  in  the 

agreement.

The main issue at this juncture is whether the respondent is indebted to the petitioners in 

the sum claimed such that it has no valid defence against the granting of the winding up order.

The powers of the Court when hearing a winding up petition are set out under Section 

104(1) of the Insolvency Act as follows:

“104. Power of Court on petition for winding up

(1) Subject to this section, on hearing a petition to wind up, the Court may in its  
discretion  grant  the  petition  and  make  a  winding  up  order,  dismiss  the  
petition,  adjourn  the  hearing  conditionally  or  unconditionally,  adjourn  the 
petition under section 253 in the case of  a company in  administration,  or  
make such interim or other order that  it  thinks fit,  but  the Court  shall  not  
refuse to make a winding up order by reason that –

(a) the assets of the company have been charged to an amount equal to  
or in excess of those assets;

(b) the company has no assets; or

(c) in the case of a petition by a contributory,  there will  be no assets  
available for distribution, amongst the contributories.”

Whilst Section 104 confers a discretion upon the Court, as to the course of action, such 

discretion must be exercised within the parameters of the Section.  The possibilities open to the 

Court under Section 104 are to –
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(1) Grant the petition and make a winding up order;

(2) Dismiss the petition;

(3) Adjourn the hearing conditionally or unconditionally;

(4) Adjourn  the  petition  under  Section  253  in  the  case  of  a  company  in 
administration;

(5) Make such interim or other order that it thinks fit.

Turning to the facts of the present case, in so far as the debt is concerned, I find that the 

entry of 3 February 2016 reveals that there was an agreement between the parties regarding 

the  amount  due  by  the  respondent  i.e.  Rs  23,368,175  to  the  petitioner  No.  1  and 

Rs 62,542,050.32 to the petitioner   No. 2.

On that day a proposal for payment was also made by the respondent.  With respect to 

that proposal for payment, counsel for the petitioners stated that same had to be submitted to 

the Board of the petitioners for consideration.

On  3  March  2016  counsel  for  the  respondent  informed  the  Court  that  since  the 

petitioners  had  rejected  the  repayment  schedule,  “the  whole  proposal  had  been  rejected  

including the debt as accepted at that time”.  As such the debt had to be established before the 

Court.  Counsel for the petitioners disagreed with this proposition and argued that there was on 

record  a  clear  and  unequivocal  agreement  to  pay  the  abovementioned  amount  to  each 

petitioner.

I have scrutinised the entries in the Court record concerning the acknowledgement of the 

debts. 

According to the entry of 4 December 2015, the attorneys for the parties informed the 

Court that the accountants on both sides had met and needed some more time to review all the 

documents and draw up a report so as to narrow down issues.

The case was fixed to 20 January 2016 to report progress when the attorneys informed 

the court that the parties would meet with a view to finalise the amount actually due by the 

respondent.  On the 14 January 2016, the attorney for the respondent moved that the matter be 



4

put in February 2016 for merits as  “parties are still talking and another meeting is scheduled  

today with a view to proceeding further with the computation of figures”.  On 20 January 2016 

the case came for mention and both attorneys stated that  “parties will  meet  with a view to  

finalise the amount which is actually due by the respondent”.

On 3 February 2016 when the accountants on both sides were present counsel for the 

respondent stated that the parties had been talking and had reached “a final figure as far as the 

debt” is concerned.

The respondent acknowledged being indebted to:

(i) Petitioner No. 1 in the sum of Rs 23,368,175 being the amount due as at 
31 January 2016;

(ii) Petitioner  No.  2  in  the  final  sum  of  Rs  62,542,050.32  being  the  net 
amount owed as per the contract as at 31 January 2016.

There was no final  agreement regarding the modality for  payment  of  the debt  but  a 

proposal was however made.  Counsel for the petitioners moved for time for the proposal to be 

put before the Board for approval and the matter was put for mention to 11 February 2016.

At the end of the sitting when the case was being postponed counsel for the respondent 

stated that the presence of his accountant would not be necessary for the subsequent sitting as 

“we have settled the figures”.

On the 11 February 2016, the attorney for the petitioners informed the Court that the 

proposed schedule of payment had not been accepted but the petitioners were still  open to 

further  negotiations  and  new  proposals;  the  matter  was  fixed  to  3  March  2016.   On  the 

scheduled date, counsel for the respondent then informed the Court that the debts were no 

longer accepted.

After perusal of all  the entries I am satisfied that there was as from the 3rd February 

2016, a clear and unequivocal acknowledgement of the debt owed to each petitioner by the 

respondent as follows:
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Petitioner No. 1 -  Rs 23,368,175

Petitioner No. 2 -  Rs 62,542,050.32

This acknowledgement of debt was never made conditional upon the proposed schedule 

of  payment  being accepted by the petitioners.   The issue of  the debt  and the schedule  of 

payment were two separate issues, independent of each other.

In the light of the abovementioned entries the respondent cannot now claim that the 

acknowledgement of debt was subject to the proposed payment schedule being accepted by 

the  petitioners.  I  accordingly  find  that  it  has  been  established  that  the  respondent  has 

acknowledged being indebted to the petitioner No. 1 in the sum of Rs 23,368,175 and to the 

petitioner No. 2 in the sum of Rs 62,542,050.32.

The  debts  having  been  accepted  by  the  respondent  on  3  February  2016,  the  only 

remaining issue as from that date, was the modality for payment.

In so far as the petitioner No. 2 is concerned, Mr. Dabeea, the Finance Manager, has in 

the course of his testimony, stated that the petitioner noted a discrepancy of Rs 2.4M in the 

accounts, in favour of the respondent following which, he has in good faith convened a meeting 

with the representative of the respondent and reduced the amount due to the petitioner No. 2. 

This  debt  in  fact  amounts to the lesser  sum of  Rs 59,773.148.19.   This  adjustment  to  the 

accounts has in fact reduced the amount owed by the respondent to the petitioner No. 2 despite 

its acknowledgement of debt in a higher amount and is for the benefit of the respondent.

I accordingly find it established that the respondent is indebted to the petitioner No. 1 in 

the sum of Rs 23,368,175 and to the petitioner No. 2 in the sum of Rs 59,773,148.19, that the 

debts are liquidated, due and demandable and that the respondent has failed to pay the debts 

as they became due.   Further the respondent  company has also failed  to comply with  the 

statutory demands and has not made any application for the demands to be set aside.  As such 

by virtue of Section 178(a) of the Insolvency Act, the company is “presumed to be unable to pay  

its debts as they become due in the ordinary course of business” and the contrary has not been 

proved.
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Although  the  respondent  has  claimed  that  it  is  solvent  and  profitable,  the  evidence 

reveals it has failed to honour the payment owed to the petitioner No. 1 since July 2011 and to 

the petitioner No. 2 since September 2013 and even at this stage is unable to settle the above 

mentioned debts to each petitioner forthwith and is praying for time to do so in accordance with 

its proposed schedule of payment which spans over a period of some twenty four months.  The 

proposed schedule was as follows:

With respect to petitioner No. 1, the sum of Rs 23,368,175 to be paid as follows:

(i) A deposit of Rs 5,000,000 before the end of February 2016;

(ii) The balance due in monthly instalments of Rs 1,000,000 as from end of March 
2016 and interest to be accrued at two percent as per the contract.

With respect to petitioner No. 2, the sum of Rs 62,542,050.32 (this sum was subsequently 
revised to Rs 59,773,148.19) to be paid as follows:

(i) A deposit of Rs 15,000,000 before end of February 2016;

(ii) A monthly repayment of Rs 2,000,000 for the first eighteen months as from end 
of March 2016 and thereafter a monthly repayment of Rs 3,000,000 until the full 
and final satisfaction of the debt, together with penalties as per the contract.

I accordingly find that there is no evidence to rebut the presumption of insolvency arising 

under Section 178(a) from the respondent’s failure to comply with the statutory demands and 

further, the evidence reveals that the respondent has over a substantial period of time, been 

unable to settle its outstanding debt to the petitioners despite its proposal for payment.

I accordingly grant the petition and order that: 

(i) Airway Coffee Co. Ltd be wound up;

(ii) Mr. Y. Thacoor be appointed as the provisional liquidator;

(iii) The dissolution proceedings to be completed at latest by the end of 31 
October 2016 and a report to be made to the Court.

R. Mungly-Gulbul
Judge

5 May 2016

For Petitioners : Mr. R. Pursem, SC
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Mr. R. Bucktowonsing, SA

For Respondent : Mr. L. Servansingh, of Counsel
Mr. Attorney P. Nathoo


